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United States Asylum Law in the Context of
Sexual Orientation and Gender Identity:
Justice for the Transgendered?
FatimaMohyuddin*
This Article discusses the development of United States asylum law'
and its recognition of sexual minorities.2 Specifically, this Article
examines the meaning of the term "third gender" for asylum claims. 3 Part I
of this Article reviews the historical development of asylum law in relation
to sexual minorities. Part I explains the concept of a third gender by
looking beyond the gender categories of male and female and its
implications for United States asylum law. Part III analyzes cases useful
for sexual minorities establishing persecution as a social group. Part IV
presents four case studies regarding transgender individuals who were
granted asylum.
This Article presents a new phenomenon in the area of immigration
law, wherein sexual orientation and gender identity confront social mores.
This Article probes beyond traditionally defined notions of sexuality and
gender, and reexamines societal assumptions in light of the many people
* J.D., 2001, American University, Washington College of Law. I would like to thank
the following people for their encouragement, resources and support: Arsalan at the Law
Office of Robert B. Jobe, Dusty Araujo and the International Gay and Lesbian Human
Rights Commission Asylum Project, Halim Moris, Sue Noe, Professor Leti Volpp and Bill
Waddell. I dedicate this paper to those who struggle to live outside the bounds of sexual
and gender norms-may the truth set you free.
1. See Immigration and Nationality Act, Pub. L. No. 82-414, 66 Stat. 163 (1952)
(codified as amended in scattered sections of 8 U.S.C.) (stating the guidelines of United
States asylum law).
2. See James D. Wilets, ConceptualizingPrivate Violence Against Sexual Minorities as
Gendered Violence: An Internationaland Comparative Law Perspective, 60 ALB. L. REv.
989, 990 n.1 (1997) (defining sexual minorities as "all individuals who have traditionally
been distinguished by societies because of their sexual orientation, inclination, behavior or
nonconformity with gender roles or identity").
3. See GILBERT HERDT, THIRD SEx, THIRD GENDER: BEYOND SEXUAL DIMoRPHism IN
CULTURE AND HISTORY 21 (1996) (identifying the concept of the third gender to include

those persons who "transcend the categories of male and female, masculine and feminine, as
these have been understood by Western culture," and providing a renewed approach on
sexual and gender variation).
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around the world who live outside of culturally imposed sexual and gender
boundaries. In sheltering these people on our shores, perhaps we can learn
from their struggles and hardships in daring to be different that our basic
norms must expand to recognize sexual minorities.
I.

UNITED STATES ASYLUM LAW

The United States prides itself on being a safe haven for those escaping
"oppression and tyranny around the world., 4 However, the Immigration
Act of 1917 excluded individuals from entering the United States who were
found "mentally defective" or afflicted with a "constitutional psychopathic
inferiority." 5 This legislation 6 banned homosexuals7 from entering the
United States because of the Public Health Service's classification of
homosexuals as "mental defectives or psychopathic inferiors."'
Furthermore, Congress added "sexual deviation" to the list of medically
grounded exclusions, making explicit its intent to bar homosexual aliens
from entry into the United States.' Until the Immigration Act of 1990,
which eliminated the sexual deviation category, the exclusion of
homosexual aliens remained in force.'0
The recent trend of accepting homosexual immigrants under asylum
laws reflects an evolution in asylum norms" that take into consideration the
1948 Universal Declaration of Human Rights. 2 In growing numbers,
4. John A. Russ, The Gap Between Asylum Ideals and Domestic Reality: Evaluating
Human Rights Conditions for Gay Americans by the United States' Own Progressive
Asylum Standards,4 U.C. DAVIS J. INT'L L. & POL'Y. 29, 47 (1998).
5. The Immigration Act of 1917, Pub. L. No. 64-301, Ch. 29, § 3, 39 Stat. 874, 875
(1917) (repealed by the Immigration and Nationality Act, Pub. L. No. 82-414, Ch. 477, §
403(13), 66 Stat. 279 (1952)).
6. See id. (listing among the classes of aliens excluded from admission to the United
States are "persons of constitutional psychopathic inferiority... [and persons] being
mentally or physically defective").
7. See Wilets, supra note 2, at 990 n. I (defining homosexual as "an individual of either
sex with a predominant or exclusive attraction to members of the same sex").
8. Jin S. Park, Comment, Pink Asylum: PoliticalAsylum Eligibility of Gay Met and
Lesbians Under U.S. Immigration Policy, 42 UCLA L. REV. 1115, 1118 (1995).
9. See Immigration and Nationality Act, amendments, Pub. L. No. 89-236, § 15(b), 79
Stat. 911, 919 (1965) (superceded 1990) (listing "sexual deviation" as a bar to aliens from
entering the United States); 8 U.S.C. § 1101(a)(3) (2000) ("The term 'alien' means any
person not a citizen or national of the United States."); Laurie M. Cochran, Note, The
Changing Tide of Immigration Law: Equality For All?, 26 GA. J. INT'L & COMP. L. 673,
677 (1997) (recounting a report of the Senate Committee on the Judiciary stating that "the
provisions for the exclusions of aliens afflicted with psychopathic personality which appears
in the instant bill is sufficiently broad to provide for the exclusion of homosexuals").
10. Pub. L. No. 101-649(d), 8 U.S.C. § 1182(a)(1)(A)(ii) (2000) (removing "physical or
mental disorder" from the former nineteen health-related exclusionary categories).
11. See Russ, supra note 4, at 47 (interpreting United States asylum law as "recognizing
the humanity of gay people and the legitimacy of their desire to escape oppression").
12. See G.A. Res. 217 (III) A, U.N. Doc. A14(1), at 138 (1948) (establishing "that
everyone has the right to seek and to enjoy in other countries asylum from persecution");
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immigration judges in the United States and abroad are hearing asylum
cases based on sexual orientation. 13 The first major document formulating
the criteria used in adjudicating persecution claims is the 1951 Convention
Relating to the Status of Refugees (hereinafter "Convention").' 4 The
Convention recognizes that "many persons still leave their country of
origin for reasons of persecution and are entitled to special protection on
account of their position."' 5 The Convention designates these individuals
as "refugees," however, the Convention was limited in scope.'6
In order to resolve these limitations, 7 in 1967 the United Nations
adopted the Protocol to the Status of Refugees.' 8 The United States adopted
the refugee definition from the Convention and Protocol in the 1980
Refugee Act.'9 Moreover, the Supreme Court, in INS v. CardozaFonseca," concluded that "[i]f one thing is clear from the legislative
see also id.
at 136 (proclaiming that "[e]veryone has the right to life, liberty and the security
of person").
13. See Brian F. Henes, Comment, The Origin and Consequences of Recognizing
Homosexuals as a "ParticularSocial Group" for Refugee Purposes, 8 TEMP. INT'L &
CoMP. L.J. 377 (1994) (addressing the particular basis upon which gay men, lesbians and
bisexuals base their asylum claims).
14. Convention Relating to the Status of Refugees, July 28, 1951, 19 U.S.T. 6259, 6260,
189 U.N.T.S. 138, 150 (9firming that "human beings shall enjoy fundamental rights and
freedoms without discrimination" and assuring "refugees the widest possible exercise of
these fundamental rights and freedoms").
15. Id. at 146.
16. See id. at 152. The Convention Relating to the Status of Refugees describes a refugee
as someone who:
[a]s a result of events occurring before 1 January 1951 and owing to wellfounded fear of being persecuted for reasons of race, religion, nationality,
membership of a particular social group or political opinion, is outside the
country of his nationality and is unable or, owing to such fear, is unwilling to
avail himself of the protection of that country; or who, not having a
nationality and being outside the country of his former habitual residence as
a result of such events, is unable to, or owing to such fear, is unwilling to
return to it.
Id.
17. See Henes, supra note 13, at 381 ("the most dramatic defect was that the refugee
definition applied to events occurring before January 1, 1951 ....[A]nyone suffering from
persecution after this date would have no recourse.").
18. See Protocol Relating to the Status of Refugees, Jan. 31, 1967, 606 U.N.T.S. 268, 19
U.S.T. 6223, 6225 [hereinafter Protocol] ("Considering that new refugee situations have
arisen since the Convention was adopted and that the refugees concerned may therefore not
fall within the scope of the Convention ..... equal status should be enjoyed... irrespective
Henes,
");
of the dateline 1 January 1951 ....hereto without any geographic limitation ....
supra note 13, at 381 (explaining that "[tihe main effect of the Protocol was to remove the
timeline limitation, thereby leaving the international community with a more generic
refugee agreement.").
19. Refugee Act of 1980, Pub. L. No. 96-212, 94 Stat. 102 (1980) (codified as amended
in 8 U.S.C. § 1101(a)(42)(A) (2000)) (incorporating race, religion, nationality, membership
in a particular social group or political opinion as a basis for protection).
20. 480 U.S. 421, 450 (1987) (finding "that Congress did not intend to restrict eligibility
for that relief to those who could prove that it is more likely than not that they will be
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history of the new definition of 'refugee,' and indeed the entire 1980 Act, it
is that one of Congress' primary purposes was to bring United States
refugee law into conformance with the 1967 United Nations Protocol."-'
Under the Immigration and Nationality Act section 208(a),2 the
Attorney General23 may grant asylum to any person who meets the statutory
definition of a refugee.24 In cases where the Attorney General decides
against exercising his or her discretion to grant asylum, but "determines
that such alien's life or freedom would be threatened in such country on
account of race, religion, nationality, membership in a particular social
group, or political opinion," the Attorney General may not return the alien
to that country and must withhold deportation.' Applicants must establish
that they have either suffered from actual "past persecution" 26 or that they
have a "well-founded fear of future persecution"2 7 based "on account of
race, religion, nationality,
membership in a particular social group, or
28
opinion.,
political
The two distinct forms of relief, asylum and withholding of
deportation, also have different procedural requirements.29 Asylum is only
granted to eligible refugees pursuant to the Attorney General's discretion. 3°
persecuted if deported").
21. Id.at436.
22. 8 U.S.C. §§ 1158(a)(1), 1158(2)(B) (2000) (stating that "[a]ny alien who is physically
present in the United States... may apply for asylum in accordance with this section...
filed within one year after the date of the alien's arrival").
23. See id. § 1158 (b)(1) (explaining that the "Attorney General may grant asylum to an
alien who has applied for asylum in accordance with the requirements and procedures
established.., under this section if the Attorney General determines that such alien is a
refugee within the meaning of section 1101 (a)(42)(A) of this title").
24. See 8 U.S.C. § 1101 (a)(42)(A) (2000) (stating the accepted standards).
25. 8 U.S.C. § 1253(h)(1) (2000).
26. 8 C.F.R. § 208.13(b) (2000).
27. Id.
28. Id. at § 208.13(b)(1). In 1996, Congress expanded the definition of refugee to include
a person who has undergone or fears a coercive population control program (such as forced
abortion or sterilization) as persecution on account of political opinion. See 8 U.S.C. §
1101(a)(42)(B) (2000) (drafting the amendment in the Illegal Immigration Reform and
Immigrant Responsibility Act of 1996, Pub. L. No. 104-208, 110 Stat. 3009-546 (1996)).
29. The INS conducts informal, non-recorded interviews by specially trained asylum
officers of applicants if they apply for asylum prior to the initiation of deportation or
exclusion proceedings. However, once these proceedings are underway, the applicant will
be heard before an Immigration Judge at the Executive Office of Immigration Review. See
JEAN-YVES CARLIER ET AL., WHO Is A REFUGEE? A COMPARATIVE CASE LAW STUDY 612
(1997).
30. See Kristen Schlenger, The Nuts and Bolts of Representing an Asylum Applicant, in
PRACTICING LAW INSTITUTE, CORPORATE LAW AND PRACTICE COURSE HANDBOOK SERIES

209, 248 (1998), available in WL 1080 PLI/Corp 209 (explaining that the Illegal
Immigration Reform and Immigration Responsibility Act of 1996 "now prohibits review of
the Attorney General's determination that an alien not be allowed to apply for asylum or
that an alien should be denied asylum based on the alien's inadmissibility on terroristrelated grounds") (citing 1996 Act § 604(a), enacting INA § 208(a)(3), (b)(2)(D)).
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The withholding of deportation, however, is mandatory for those who
qualify.3 Refugees who are denied asylum by the Executive Office of
Immigration Review (hereinafter "E.O.I.R.") 32 can appeal the denial to the
Board of Immigration Appeals (hereinafter "B.I.A.").33 The federal circuit
courts are the next level of appellate review.' 4
Due to a lack of congressional guidance, courts have created varying
definitions35 regarding the categories of persecution, based on the five
established grounds for asylum.36 In particular, the "social group"
definitions are the most pertinent for sexual minorities seeking asylum in
the United States.'

II. THE THIRD GENDER: SEXUAL/GENDER IDENTITY
VARIATIONS
Your gender identity is the one side of the coin, and your gender
role is the other. Your gender identity is private, and it's
everything you know about yourself, which is always more than
other people ever can read into you. And what they take their cues
from is your gender role, which is everything that you speak or that
your body language and gesture language tells about yourself as
masculine or feminine or in between, androgynous.38
The predominant construction of sex and gender "requires that there be
31. See CARLIER ET AL., supra note 29, at 612-13 (relaying that "[t]here is no entitlement
to asylum.... A person granted withholding of deportation is not eligible for permanent
residency and... may be returned to a third country .... [T]he burden of proof that an
alien must meet to be eligible for asylum is lower than that required of an alien who seeks
withholding of deportation"). The law complies with Article 33 of the Convention
prohibiting the deportation or removal of anyone whose life or freedom would be threatened
in his or her home country on account of one of the same five grounds necessary for asylum.
See Id. at 613.
32. See CARLIERETAL., supra note 29, at 612 (explaining the role of the E.O.I.R.).
33. See id. (stating that the B.I.A. is "the appellate body within the E.O.I.R ...").
34. See id. (noting that "[g]iven the division of the federal Court of Appeals in different
federal circuits, the case law of that court may vary on certain points, depending on the
circuit"); Stuart Grider, Note, Sexual Orientation as Grounds for Asylum in the United
States-In Re Tenorio, No. A72 093 558 (EOIR Immigration Court,July 26, 1993), 35 HARV.
INT'L L.J. 213, 215 (1994) (explaining that circuit court decisions are "binding on the B.I.A.
only in that circuit").
35. See Henes, supra note 13, at 389-90 (creating "an ambiguous standard through case
decisions").
36. See Park, supra note 8, at 1122 (noting that "decisions from various circuit courts and
the B.I.A. defining 'social group' ... are instrumental in determining whether gay men and
lesbians qualify as a social group").
37. See Henes, supra note 13, at 377 (using membership in a particular social group
because sexual orientation is excluded from the explicit categories of grounds for asylum).
38. Videotape: Whatever I Feel, That's the Way I Am (Fama/Luna/Streiffschuss 1996)
(quoting from John Money, Ph.D.) (on file with Greater Boston Legal Services).
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conformity between gender and sex; all males must have a masculine
gender and all females must have a feminine gender."3 9 This "dimorphic
view of the human sexes (only two distinct anatomical forms) and gender is
reinforced by medical, scientific, legal and social discourse."
Gender
fabrication "is so ingrained that it is only noticed when someone
transgresses gender boundaries.,, 41 "Not all individuals in society fit within
the normal patterns that presume that females will' 4become
girls and then
2
women, and males will become boys and then men.
"The third gender category

is ... for society to articulate

and

[recognize] various gendered identities as more people refuse to ...hide
them or remain silent on the margins.

43

Moreover, the third gender is

more than a matter of "erotic arousal and more than the commitment to the
social functions of gendered roles or sexual hierarchies, although they may
include these matters." 4 Transgendered persons argue that "sex and gender
ambiguity exists, that all identity is not coherent, and that gender identity
does not necessarily correspond to [one's] genitals. 45
Based on the limited studies that have been done to date, an estimated
6
one to three percent of the world's population is transgendered.4
Transgender is an umbrella term that encompasses male and female crossdressers, transvestites, pre-operative and post-operative transsexuals,
39. Jennifer L. Nye, Comment, The Gender Box, 13 BERKELEY WOMEN'S L.J. 226, 230
(1998) (examining the traditional bipolar assumption of sex and gender).
40. ZACHARY I. NATAF, LESBIANS TALK TRANSGENDER 17-18 (1996) (describing that
"pronouncement of an individual's morphological sex based on a glance by a doctor at the
time of birth form[s] the basis of a subsequent registration of gender status," which
represents itself in adulthood through appearance, behavior and social tasks); see also
HOLLY DEVOR, GENDER BLENDING: CONFRONTING THE LIMITS OF DUALITY 61 (1989)
(noting that "[plersons who find themselves unable to conform satisfactorily to their
assigned gender role may become socially stigmatized for such failure"); Nye, supra note
39, at 242 (relaying that the medical community has created words such as "Gender Identity
Disorder" and "gender dysphoria," and imposed identity on transgendered individuals
through gender identity clinics by telling transgender individuals "how to define themselves,
rather than asking transgendered people to explain their self-identity").
41. Nye, supra note 39, at 230 (commenting that "[s]tepping outside a socially defined
gender box immediately causes discomfort").
42. DEVOR, supra note 40, at vii (explaining that "a small but significant number of
people fall outside of the standard formula").
43. NATAF, supra note 40, at 57-58 (proposing that if transgendered people are able to
identify and express their third gender category status, "instead of feeling forced to slot into
the binary because of the threats of punishment and loss of social legitimacy, that third
category would be far more peopled than one might imagine").
44. HERDT, supra note 3, at 77 (representing a "mode of being" and a "way of linking
personal reality to cultural ontology").
45. NATAF, supra note 40, at 18 (maintaining that "gender identity and sexuality are
constantly fluid and in process").
46. See JAMISON GREEN, HUMAN RIGHTS COMM'N CITY AND COUNTY OF SAN FRANCISCO,
INVESTIGATION INTO DISCRIMINATION AGAINST TRANSGENDERED
PEOPLE 8 (1994)
(consisting of individuals having symptoms of gender dysphoria, defined as "persistent
discomfort and sense of inappropriateness about one's assigned sex").
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transsexuals who choose not to have genital reconstruction and
intersexuals. 47
Cross-dressers are "either women dressing in traditionally male
clothing or men dressing in traditionally female clothing, without the erotic
overtones of transvestitism." Transvestites consist mainly of anatomical,
heterosexual males, who express their feminine selves and feel an
erotic/emotional connection with female clothing.49 Transsexuals are
persons whose physical sex and gender identity are unambiguous "but
whose sex and gender do not concur."5 ° While transsexuals are born to one
sex, they have a gender identity and follow a gender role that belongs to
another sex. 5 ' Transsexuals assigned at birth to the male sex are designated
as male-to-female transsexuals, and transsexuals assigned at birth as
females are designated as female-to-male transsexuals."
"[]ntersexuals... have the physical characteristics of both sexes, and
may be divided into three subgroups: those with one testes and one ovary,
those with testes and some aspects of female genitalia, but not ovaries, and
those with ovaries and some aspects of male genitalia, but no testes. 53
"Intersexed individuals are usually born sexually ambiguous at birth...
and some [intersexed] persons [may] develop secondary sex characteristics
of the opposite sex during puberty." 4 Although most people with intersex
conditions are medically "corrected" soon after birth and before their birth
certificates are filed, "they make up an estimated four percent of all births:
47. See id. at 43 (including "all persons whose perceived gender or anatomic sex may
conflict with their gender expression, such as masculine-appearing women and feminineappearing men"); see also id. at 68 (diagramming the "transgender umbrella").
48. Hasan Shafiquallah, Note, Shape-Shifters, Masqueraders, & Subversives: An
Argumentfor the Liberation of TransgenderedIndividuals, 8 HASTINGS WOMEN'S L.J. 195,
196 (1997) (defining cross-dressers).
49. See GORDENE 0. MACKENZIE, TRANSGENDER NATION 50-53 (1994) (defining
transvestites).
50. DEVOR, supra note 40, at 20. "Transsexuals believe that they are persons of one
gender mistakenly born into the body of the wrong sex, e.g., real men in female bodies by
mistake." Id. at 19; see also AMERICAN PSYCHIATRIC ASSOCIATION, DIAGNOSTIC AND
STATISTICAL MANuAL Op MENTAL DISORDERS 535 (4th ed. 1994) (reporting that data from
smaller countries in Europe with access to total population statistics and referrals "suggest
that roughly 1 per 30,000 adult males and 1 per 100,000 adult females seeks sexreassignment surgery").
51. See DEVOR, supra note 40, at 19 (commenting that "[t]ranssexuals offer an interesting
window on gender because they constitute a striking example of discordance between sex
and gender").
52. See id. at 158 n.63 (stating that "[t]hese designations will be maintained regardless of
their hormonal or surgical status"); see also Nye, supra note 39, at 238 (explaining that
"[t]ranssexuals often, though not exclusively, develop sexual interests in persons of the
same sex but opposite gender role, thereby leading to the presumption that transsexuals are
straight men and women inside the wrong body").
53. Shafiquallah, supra note 48, at 196-97 (explaining variations within intersexuals).
54. MACKENZIE, supra note 49, at 45-46 (noting a development common among many
intersexuals).
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216 million people worldwide."55 "Since the 1960's, nearly every major
city in the United States has had a hospital with a standing team of medical
experts who intervene... through... surgical means [to assign] a male or
female status to intersex infants. 56 This system for preserving the
"boundaries of the categories of male and female indicates the discomfort
that sexual ambiguity excites in our culture. 5 7 "Transgenderists challenge
the idea [of] conformity between sex, gender expressions and gender
identity."58
Transgendered persons are present in every demographic group; every
race, class, culture, sexual orientation and epoch of recorded history. 9
Despite the insistence of many cultures that "congruity between sex and
gender is natural, there are cultures which allow people to mix and match
sexes and genders. ' 60
Transgender desire is found in the ancient myths of the Greeks and
Romans.6 ' The existence of the god Hermaphroditus in Greek tradition
evidences the presence of hermaphroditic images.62 Another example of
the inclusiveness of a third gender is the "berdache" of native North
America.63
The key features of male and female berdache roles ...

were

55. NATAF, supra note 40, at 14 (citation omitted); see also SUZANNE J. KESSLER,
LESSONs FROM THE INTERSEXED 131 (1998) (setting forth the proposition "to consider
different possibilities about how to manage intersexuality, including the possibility of not
managing it at all"). "Because [intersexuals] resent the shame they experienced due to the
secrecy surrounding their condition and the surgeries that were performed on them as
infants, they started a political movement [in 19931 to change medical management."
NATAF, supra note 40, at 5.
56. Cheryl Chase, Hermaphrodites With Attitude: Mapping the Emergence of Intersex
PoliticalActivism, in GLQ 189 (1998). "Cutting intersex genitals becomes yet another
hidden mechanism for imposing normalcy upon unruly flesh, a means of containing the
potential anarchy of desires and identifications within oppressive heteronormative
structures." Id. at 204.
57. Id. at 189.
58. Nye, supra note 39, at 235 (describing the rise of the transgender movement in
forcing society to confront these unexplored questions through an increase in the number of
educational and grassroots organizations challenging medical and legal constructs) (citation
omitted).
59. See GREEN, supra note 46, at 44 (reporting that in certain social climates, persons
who are perceived to be transgendered are considered by some as less than human and
therefore assumed to be fair game for objectification, discrimination and hate violence).
60. Nye, supra note 39, at 231.
61. See MACKENZIE, supra note 49, at 30 (showing that in one Greek myth of Tiresias,
the Protagonist is transformed into a woman, and in the Roman myths, males who pillaged
and destroyed Venus' temple were subsequently changed into women).
62. See HERDT, supra note 3, at 62 (contending that in Plato's Symposium, the idea of
three sexes as part of an individual human nature was an example of "the very different
notions of culture and human nature in the Greek tradition").
63. See id. at 64 (explaining that the berdache existed in "many tribal forms, with
different beliefs and social practices").
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productive specialization (craft and domestic work for male
berdaches and warfare, hunting and leadership roles in the case of
female berdaches), supernatural sanction (in the form of an
authorization and/or bestowal of powers from extrasocietal
sources) and gender variation (in relation to normative cultural
expectations for male and female genders)."
Berdaches were accepted and integrated members of their communities, as
suggested by their religious and economic reputation.65 Moreover, the
berdache status constituted a culturally acknowledged gender category.66
Similarly, the hijras of India are a culturally instituted third sex/gender
role.6 Most hijras that are not intersexed at birth undergo the procedure of
emasculation defining themselves as "neither men nor women. 6 8
"[Hijras'] ambiguous sexual nature accounts for their traditional
occupation, that of performing [dances] after the birth of a child, at
weddings and at temple festivals.

69

The power of the combined

man/woman is a frequent and significant theme in Indian mythology, which
helps explain the ability of hijras to maintain a meaningful place within
Indian society in an institutionalized third gender role. 0
These cross-cultural studies of third sex/gender groups show a wide
variety of masculine and feminine roles and characteristics in different
societies, demonstrating that gender is a cultural construction. 7 Looking at
alternative gender roles in other cultures provokes us to reexamine the

64. Id. at 332 (explicating that in terms of gender variation, "cross dressing was the most
common and visible marker") (emphasis in original).
65. See id. at 335 (recounting that berdaches enjoyed special respects and honors and
were sometimes feared because of the supernatural powers they were believed to possess).
66. See id. at 338 (claiming that "berdaches in fact occupied a third gender role, or, in the
case of tribes with both male and female berdaches and distinct terms for each, third and
fourth genders").
67. See SERENA NANDA, NEmimR MAN NOR WOMAN: THE HIJRAS OF INDIA XV (1990)
(identifying that the Mother Goddess and the female creative power that she embodies gives
hijras a special place in Indian culture and society).
68. Id. In 1983, the unofficial number of hijras in India was 50,000 nationwide. See id.
at 38.
69. Id. at xv; see also id. at xvii (explaining that the "anthropological significance of the
hijra role is that it is one of the very few alternative gender roles currently functioning in
any society").
70. See id. at 21 (explaining that "[tlraditional Hinduism makes many specific references
to alternative sexes and sexual ambiguity among humans as well as among gods").
71. See id. at 128 (asserting that "the psychological and behavioral aspects of gender are
more likely to be caused by socialization than by biology"). Other examples of recognized
third sex/gender roles around the world include the "kwolu-aatmwol" among the Sambia of
Papua New Guinea, the "5-alpha reductase" hermaphroditism in the Dominican Republic,
the "bayot" and "lakin-on" among the Cebuan society in the Philippines, the "waria" in
Indonesia, the "mahu" of Tahiti and the "xaniths" of Oman. See generally HERDT, supra
note 3.
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nature and assumptions of the predominant dimorphic gender system.- As
we become increasingly aware of the cultural diversity within a dimorphic
gender system, we can begin looking at our own culture with more
flexibility to accommodate those individuals who do not fit into the
traditionally prescribed categories. 3
III. CASE LAW HIGHLIGHTING PERSECUTION OF SOCIAL
GROUPS
A.

DEFINING PERSECUTION AND SOCIAL GROUP

The United States Supreme Court in INS v. Stevic 4 faced the question
of "whether a deportable alien must demonstrate a clear probability of
persecution in order to obtain relief under § 243(h) .... 71 The Court
acknowledged that "the text of the statute simply does not specify how
great a possibility of persecution must exist to qualify the alien for
withholding of deportation., 76 In its holding, the Court specifically
declined to state the governing standard beyond a general "more likely than
not that the alien would be subject to persecution on one of the specified7
Similarly, the Supreme Court in Cardoza-Fonseca
grounds.",77
encountered the question of what the standard is for showing a "wellfounded fear of persecution., 79 The Court concluded that "to show a 'wellfounded fear of persecution,' an alien need not prove that it is more likely
than not that he or she will be persecuted in his or her home country."80
Not only does the standard of persecution vary, the interpretation of
what it means to belong in a "particular social group" varies.8' The United
Nations Handbook on Procedures and Criteria for Determining Refugee
Status82 provides only limited assistance in defining this category.83 In
72. See NANDA, supra note 67, at 129 (reevaluating the cultural basis of our dimorphic
gender system).
73. See id. at 143 (viewing gender more flexibly when the world is not divided so rigidly
into binary opposition, but is more open to "overlapping and contradictory categories").
74. 467 U.S. 407 (1984).
75. Id. at 409 (citing to § 243(h) of the Immigration and Nationality Act of 1952, 8
U.S.C. § 1253(h) (1976) as amended by § 203(e) of the Refugee Act of 1980, Pub. L. No.
96-212, 94 Stat. 107).
76. Id. at 421-22 (comparing § 243(h) to Article 33 of the United Nations Protocol).
77. Id. at 429-30.
78. INS v. Cardoza-Fonseca,480 U.S. 421 (1987).
79. Id. at 423 (referring to § 208(a) of the Refugee Act of 1980).
80. Id. at 449. "One can certainly have a well-founded fear of an event happening when
there is less than a 50% chance of the occurrence taking place." Id. at 431.
81. See 8 U.S.C. § 1101(a)(42)(A) (2000) (proclaiming that persecution based on
membership in a "particular social group" constitutes grounds for asylum).
82. See Cardoza-Fonseca, 480 U.S. at 439 (describing the United Nations High
Commissioner for Refugees' Handbook on Procedures and Criteria for Determining
Refugee Status (Geneva, 1979)).
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1985, the B.I.A. finally enunciated a standard aimed at defining a particular
social group in Matter of Acosta.84 In this case the respondent was a male
native of El Salvador who fled after receiving notes threatening his life due
to his membership in a "cooperative organization of taxi drivers."' The
court held that the persecution must be of an individual who "is a member
of a group of persons all of whom share [a] common, immutable

color, or kinship ties" or that arises from a
characteristic... such as sex,
86
'
"shared past experience."

The B.I.A. further held that the defining
characteristic must be one that the members of the group "cannot change,"
or is so "fundamental to their individual identities or consciences" that they
should not be required to change.Y7 Applying this test, the Board rejected

the applicant's claim of group membership in a taxi cooperative as
constituting membership in a particular social group.88 In a subsequent
9 the court proclaimed that
decision by the B.I.A. in Matter of Mogharrabi,"
"an applicant for asylum can establish a well-founded fear if he [or she]

shows that a reasonable person in his [or her] circumstances would fear
persecution.""
The federal courts also created their own standards for interpreting
membership in a social group. 9' The U.S. Court of Appeals for the First
Circuit, in Ananeh-Firempong v. LN.S., 92 addressed the scope of
persecution. 93 The court held that the petitioner "fell squarely within this
definition... [because] ... the threat of persecution arises out of
characteristics that are essentially beyond the petitioner's power to
change."' Likewise, in 1994, the First Circuit, in Cordero-Trejov. INS, 5
83. See id. at 439 n.22 (explaining that while not binding on United States courts, the
Handbook is considered "significant guidance" in construing the terms of the Refugee Act
of 1980).
84. 19 I. & N. Dec. 211 (B.I.A. 1985); see also Henes, supra note 13, at 390 (construing
that "the BIA hears claims of political asylum [and] it has offered very little guidance as to
what characteristics identify a particular social group").
85. Acosta, 19 1. & N. Dec. at 216.
86. Id. at 233.
87. Id. at 233-34.
88. See Park, supra note 8, at 1125 (explaining that belonging to a taxi cooperative was a
"characteristic the applicant had the power to change").
89. 19 1. & N. Dec. 439 (B.I.A. 1987).
90. Id. at 445 (commenting that "a reasonable person may fear persecution even where its
likelihood is significantly less than clearly probable").
91. See generally Henes, supra note 13, at 389 (discussing the decisions made by the
B.IA. and federal courts).
92. 766 F.2d 621 (1st Cir. 1985).
93. See id. at 623-27 (finding that a group composed of persons associated with the
former government, members of a particular tribe, professionals, business people and highly
educated people qualified as a particular social group because of threats to their life or
freedom, supported by documentation of incidents of house arrest, beatings and killings).
94. Id. at 626 (construing the pertinent factors of the particular social group as association
with the former government, membership in the Ashanti tribe and membership in the class
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proposed a standard incorporating "the objective and the subjective
elements" for evaluating an applicant's fear of persecution.96
7 also set
The Ninth Circuit Court of Appeals in Sanchez-Trujillo v. INS&
forth a definition of a particular social group. 98 The court maintained that a
social group "implies a collection of people closely affiliated with each
other" by some "common impulse or interest."99 The court's primary
concern was the existence of a voluntary, associational relationship
imparting some common characteristic that is fundamental to the group's
common identity.
The Second Circuit Court of Appeals in Gomez v. INS'' held that the
applicant did not present any evidence that she had a fear of persecution
based on any of the enumerated categories.' 2 This court proposed to define
a social group as "individuals who possess some fundamental characteristic
in common which serves to distinguish them in the eyes of a Persecutoror in the eyes of the outside world in general."'0 Moreover, "the
''104 attributes
discrete.
and
recognizable
be
must
group
social
particular
of a
In Skalak v. INS, the Seventh Circuit maintained that the rebuttable
presumption of past persecution is that the alien is not in danger of being
persecuted again, but noted that "perhaps a person should not be forced to
return to the country in which she underwent [severe persecution] even if

of highly educated professionals).
95. 40 F.3d 482 (lst Cir. 1994).
96. Id. at 491 (explaining that the subjective element is comprised of "the applicant's
credible testimony that his fear is genuine" and the objective component is established
through "presentation of reliable specific, objective supporting evidence").
97. 801 F.2d 1571 (9th Cir. 1986).
98. See id. at 1575 (suggesting criteria useful to determine whether petitioner, a native of
El Salvador, is part of a particular social group).
99. Id. at 1576 (adding that the social group category "is a flexible one which extends
broadly to encompass many groups who do not otherwise fall within the other
categories .... ).
100. See id. (distinguishing the members of the discrete social group for asylum purposes
based on shared characteristics); see also Henes, supra note 13, at 394 (analyzing the
Sanchez-Trujillo court's "four-part test for determining the existence of a particular social
group").
101. 947 F.2d 660 (2d Cir. 1991).
102. See id. at 664 (clarifying that "[p]ossession of broadly based characteristics such as
youth and gender will not by itself endow individuals with membership in a particular
group"). But cf In Re Fauziya Kasinga, Int. Dec. 3278 (B.I.A. 1996) (holding that women
fleeing female genital surgery constitute a particular social group).
103. Gomez, 947 F.2d at 664; see also Singh v. Moschorak, 53 F.3d 1031, 1034 (9th Cir.
1995) (declaring that "[i]t has never been thought that there are safe places within a nation
when it is the nation's government that has engaged in the acts of punishing opinion that
have driven the victim to leave the country").
104. Gomez, 947 F.2d at 664; see also Saleh v. I.N.S., 962 F.2d 234, 240 (2d Cir. 1992)
(holding that petitioner was not a member of a particular social group where he could not
afford to pay "blood money" to buy his way out of a death sentence).
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the danger of recurrence is negligible."'' 5 The court, however, held that
because the Communist government was overthrown, the applicant's fear
of being persecuted was no longer well-founded.l3 6
Additionally, the Tenth Circuit Court of Appeals in Liana-Castellonv.
INS,' contended that "the INS, not the Petitioner, bears the burden of
showing by a preponderance of the evidence that changed conditions since
the time of the persecution no longer justify Petitioners' well-founded fear
of being persecuted.""3 Moreover, in a 1998 decision, the Seventh Circuit
declared that "'punishment' or 'the infliction of harm' must rise above the
level of mere harassment to constitute persecution."' '
B.

HOMOSEXUALS AS A PERSECUTED SocIAL GROUP

Homosexuals in many parts of the world live in constant fear of
government persecution-afraid that their private acts of love and
public acts of courage will be punished by governments in secret
torture chambers, at clandestine "safe houses," and on midnight
raids. Many live in constant fear that lives behind or beyond closet
doors will be snuffed out by government oppression." °
Nations vary in their treatment of gay men and lesbians, with
punishments for homosexual activity encompassing imprisonment and even
the death penalty."' Homosexuals facing such harsh treatment from their
105. 944 F.2d 364, 365 (7th Cir. 1991) (commenting that "ft]he experience of persecution
may so sear a person with distressing associations with his native country that it would be
inhumane to force him to return there ....
106. See id.
107. 16 F.3d 1093 (10th Cir. 1994) (reversing the case where the B.I.A. failed to consider
whether the Sandanistas, in opposition to the current government, constitute an agency that
the government is unwilling or unable to control).
108. Id. at 1098. "IWherethe B.I.A. noticed facts and made disputable inferences... we
hold that due process requires the B.I.A. to give Petitioners advance notice and an
opportunity to be heard." Id. at 1099.
109. Asani v. I.N.S., 154 F.3d 719, 724 (7th Cir. 1998) (explaining that while persecution
must rise above mere harassment, it need not necessarily threaten one's life or freedom);
accord Ahmad v. I.N.S., 163 F.3d 457, 461 (7th Cir. 1999) (stating that to prove a
reasonable possibility of persecution the applicant must demonstrate both a subjective and
an objective fear of persecution should he return to his home country).
110. AMNESTY INTERNATIONAL USA, BREAKING THE SILENCE: HUMAN RIGHTS VIOLATIONS
BASED ON SEXUAL ORIENTATION 1, 2 (1994) [hereinafter AMNESTY INTERNATIONAL USA].
"Torture is any act by which severe pain or suffering, whether physical or mental, is
intentionally inflicted for any purpose such as punishment, obtaining information,
intimidation, coercion or for any reason, when such pain or suffering is inflicted either by or
with the acquiescence of a public official." Id. at 14. While the United States is a safehaven for many gay refugees, the contrast between the progressive standards of United
States asylum laws and the reality of gay life in this country raises questions. See Russ,
supra note 4, at 47. However, such a discussion is beyond the scope of this Note.
111. See Park, supra note 8, at 1144 (finding the most severe punishments in countries
applying Sharia, the Islamic law, which imposes the death penalty after four convictions of

HASTINGS WOMEN'S LAW JOURNAL

[Vol. 12:2

government and society often attempt to escape discrimination, intolerance
2
and life-threatening violence that runs rampant in their native countries."
The first successful sexual orientation based asylum case in the United
States involved an asylum claim by Fidel Toboso-Alfonso, a gay man from
Cuba." 3 His efforts to gain refugee status based on sexual orientation
began with the Mariel boat lift of 1980." 4 Toboso-Alfonso stated a
warning from the Cuban police that he could either spend four years in the
penitentiary for being a homosexual or leave Cuba led to his decision to
seek refuge in the United States." 5 On March 12, 1990, the court granted
Toboso-Alfonso refugee status, finding that the "applicant's freedom was
and is threatened within the meaning of § 243(h)(1). ' " 6 This landmark
case led Attorney General Janet Reno to issue an Order in 1994 declaring
the decision "as precedent in all issues involving the same issue or
issues."" 7
The Toboso-Alfonso decision makes clear that sexual
orientation qualifies as membership in 8a particular social group within the
meaning of United States asylum law."
In 1993, after a widely publicized asylum case, a gay Brazilian man,
Marcelo Tenorio, also won his asylum claim on the basis of his sexual
orientation. ' While still living in Rio de Janeiro, Tenorio was leaving a

homosexual activity). The scope of this Note is limited to United States asylum cases. For
a survey of international asylum cases, see generally Erik D. Ramanathan, Note, Queer
Cases: A Comparativeof Global Sexual Orientation-BasedAsylum Jurisprudence,11 GEO.
IMMIGR. L.J. 1 (1996) (providing a review of sexual-orientation claims granted in Canada,
Australia and the United Kingdom).
112. See AMNESTY INTERNATIONAL USA, supra note 110, at 11 (documenting that
worldwide violations against lesbians and gay men range from subtle discrimination and
everyday hostility by government agents to torture, such as acts aimed at forcibly changing
sexual orientation with electric shock, drug treatments and executions). Other countries
have laws that enable officials to imprison homosexuals for merely advocating homosexual
equality. See id. at 19; see also Park, supra note 8, at 1117 (seeking refuge in foreign
nations is the only option for homosexuals receiving no protection from their own
governments).
113. See In re Toboso-Alfonso, 10 I. & N. Dec. 819 (B.I.A. 1990) (affirming In re TobosoAlfonso, No. A23-220-644 (Immigr. Ct. Feb. 3, 1986)). The original immigration judge
denied asylum because of the claimant's two convictions for crimes committed in the
United States, but found him eligible for mandatory withholding of deportation to Cuba
because of the persecution he would face as a gay man if forced to return. See id. at 822.
114. See id. at 821 (receiving parole after the boat lift and subsequently placed in
exclusionary proceedings).
115. See id. at 823 (noting that the INS does not contest the applicant's homosexuality as
an immutable characteristic rendering him a member of a particular social group).
116. Id.
117. Id. at 819; see also Attorney General Order No. 1895-94 (June 19, 1994) (on file with
author).
118. See Park, supra note 8, at 1121 (demonstrating that the U.S. may finally grant asylum
to homosexuals on account of persecution as a social group).
119. See In re Tenorio, No. A72-093-558 1, 17 (Immigr. Ct. July 16, 1993) (holding that a
reasonable person in the applicant's circumstances would not stop fearing persecution).
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gay discotheque when a group of men began shouting slurs at him.'20 The
incident resulted in Tenorio being beaten and stabbed. 12 ' The group of men
warned Tenorio of a harsher attack if he returned to the discotheque or was
found in the area again.'2 Following the incident, Tenorio came to the
United States without a visa.' 3 Tenorio was placed in proceedings where
the E.O.I.R. concluded that "[s]exual orientation is arguably an immutable
characteristic, and one which an asylum applicant should not be compelled
to change."'" On July 26, 1993, Immigration Judge Phillip Leadbetter
granted Tenorio asylum.'
Another highly publicized decision involving an asylum claim based
on sexual orientation is that of Alla Pitcherskaia.' 21 Pitcherskaia was a
Russian lesbian who entered the United States in March of 1992 with

authorization to remain for six months. 27 Pitcherskaia's claim for asylum
rested on grounds that "she was persecuted and feared future persecution

on account of her political opinions in support of lesbian and gay civil
rights in Russia, and on account of her membership in a particular social
group.""' She testified at her hearing that she was often detained by the
militia, interrogated, beaten and forced to attend therapy sessions.' 29
Pitcherskaia feared that the militia would carry out their previous threats
and forcibly institutionalize her if she returned.3 Pitcherskaia appealed the
This
B.I.A.'s denial of asylum to the Ninth Circuit Court of Appeals.'
denial was issued on grounds that the Soviet Union had changed socially
and politically, making it unlikely that she would be subject to persecution

120. See id. at 4-5.
121. See id.
122. See id.
123. See id. at 6 (stating that he decided to come to the U.S. because "he could live his gay
lifestyle in San Francisco with freedom").
124. Id. at 14 (Immigr. Ct. July 16, 1993) (holding that "there exists a voluntary
associational relationship among the members, and a common characteristic that is
fundamental to their identity as a member of the social group... [t]hus, homosexuals are
considered to be members of a particular social group.").
125. See id. at 16 (indicating that "the government of Brazil does little to prevent violence
against homosexuals by organized anti-gay groups"). See generally Grider, supra note 34
(providing an in-depth review of Judge Leadbetter's decision in the Tenorio case).
126. See Pitcherskaia v. INS, 118 F.3d 641 (9th Cir. 1997) (reversing the B.I.A.'s denial of
the applicant's claim for asylum and withholding of deportation).
127. See id. at 643 (stating that Pitcherskaia applied for asylum in June of 1992).
128. Id.
129. See id. at 644 (detailing that on two separate occasions she was arrested while in the
home of gay friends and taken to prison overnight while her former lover was
institutionalized and given electroshock treatment).
130. See id. at 645 (explaining that she did not respond to recent "Demands for
Appearance" from the Russian militia).
131. See id. at 643, see also Cochran, supra note 9 (stating that this is the first time that a
federal appeals court heard an asylum case based on sexual orientation).
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upon her return.132 The Ninth Circuit addressed the issue of whether the
Immigration and Nationality Act requires "an alien to prove that her
persecutor harbored a subjective intent to harm or punish."' 3 In reversing
and remanding the B.I.A. decision, the Court held that "[t]he fact that a
persecutor believes the harm he is inflicting is 'good for' his victim does
not make it any less painful to the victim, or, indeed, remove the conduct
from the statutory definition of persecution."'34

Aside from these well-known sexual orientation asylum cases, there
have been over sixty other unpublished grants of asylum to homosexuals
since 1994, when the Attorney General announced that such claims could
be grounds for approval.'35 One such case involved two gay men who fled
Russia in 1990, spent two weeks in France and arrived in Washington, D.C.
on tourist visas. 3 6 Their claim for asylum rested on allegations of threats,
occurring in the 1980's, by the KGB and local police, who maintained a
"pink list" of homosexuals.
Another case concerned Yaraslov Mogutin,
an openly gay Russian journalist, who fled Moscow in 1995 with his
American partner after facing criminal charges of "malicious hooliganism
with exceptional cynicism and extreme insolence."' 3 8 Mogutin received
asylum in New York.'39 In another successful asylum case, a twenty-threeyear-old Armenian man, Fedetov, fled to Mexico in December of 1995 and
was arrested by the INS while walking across the California border en
route to Los Angeles.'40
11

1137

132. See Pitcherskaia, 118 F.3d at 643 (stating that "times have changed for gays in
Russia in the years since Pitcherskaia left ...[moreover] treatments were intended to 'cure'
her, rather than to punish her ...").
133. Id. (finding that the B.I.A. erred in defining persecution).
134. Id. at 648 (remanding the case from the Ninth Circuit to the B.I.A. to determine
whether Pitcherskaia's claims are valid under political opinion or membership in a particular
social group); see also Cochran, supra note 9, at 673.
135. See William Branigin, Gays' Cases Help to Expand Inmigration Rights; More Than
60 Homosexuals Claiming Persecution Have Been Granted Asylum in U.S., WASH. POST,
Dec. 17, 1996, at Al (relaying that by law, "asylum applications and proceedings are kept
confidential unless that applicant agrees to release them," in order "to protect the
individual's privacy and safeguard relatives and associates in the country of origin"); see
also INTERNATIONAL GAY & LESBIAN HUMAN RIGHTS COMMISSION AND LAMBDA LEGAL
DEFENSE & EDUCATION FUND, ASYLUM BASED ON SEXUAL ORIENTATION: A RESOURCE
GUIDE, § IV, at 3 (representing statistics current through Oct. 15, 1996, of successful asylum

claims).
136. See Branigin, supra note 135 (receiving asylum in November of 1996).
137. See id. (recounting incidents of being harassed, beaten and repeatedly interrogated by
police in Russia).
138. Id.
139. See id. (reporting that Mogutin received "anonymous death threats and was branded
by a presidential commission as a 'corrupter of public morals').
140. See id. (stating that the police repeatedly harassed and beat him, and that "I knew I
could not survive as an Armenian gay in Yoshkar-Ola"); see also Cochran, supra note 9, at
673 (describing the contents of Fedetov's affidavit that contained detailed accounts of
persecution against homosexuals in Russia).
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In Romania, Ciprian Cucu was turned in to the authorities by his own
family and incriminated by his diary. 4 ' He was thrown into a cell with
sixteen other men, where he was immediately raped by a fellow inmate.42
Cucu also received a beating from prison officials for complaining about
the rapes in court. 143 While speaking at an international tribunal on
homosexual persecution, Cucu applied for asylum, which was granted in
July of 1996.' Jose Zambrano, from El Salvador, described in his asylum
claim a horrific childhood filled with abuse by his parents, teacher and
classmates. 45 Zambrano illegally entered the country through the U.S.Mexican border in 1988 and received asylum in November of 1996.146
Mohan, a Malaysian immigrant, came to the United States to fulfill his
dreams of being a male dancer.' 7 Mohan faced persecution as a gay man in
conservative Malaysia where punishment could include police beatings,
lashings and imprisonment for up to twenty years in prison. 48 With his
student visa expiring in September of 1997, Mohan applied for asylum,
which was granted in August of 1998.149 In another case, Faraz Ahmed, a
gay refugee from Pakistan, was granted asylum in January of 1997.'
Ahmed recalled memories of gay men being arrested by police and some
being lynched by mobs.' Another gay man from Pakistan, Saeed Rahman,
won his asylum claim in April of 1997.112 Ahmed pointed out that there is
no infrastructure in place in Pakistan where he could obtain legal resources

141. See Branigin, supra note 135 (explaining that when he was seventeen he met a
twenty-two-year old man who became his lover in 1992).
142. See id. (stating in his affidavit that he was forced to have sex with other prisoners
during his two-month incarceration).
143. See id. (asserting that his lover was also beaten and raped and committed suicide).
144. See id. (referring to Cucu's case, his attorney noted that "he was the victim of
incredible state-sponsored persecution"); see also AMNEsTY INTERNATIONAL USA, supra
note 110, at 15 (reporting incidents where gay men are routinely targeted for ill-treatment

and torture).
145. See Branigin, supra note 135 (alleging that he was disowned by his parents, raped by
a soldier at thirteen, assaulted by paramilitary thugs and received death threats in El
Salvador).
146. See id. (noting that "[i]n El Salvador, being a homosexual is the lowest thing in
society .... [h]ere I feel much better. I feel good spiritually. I feel protected.").
147. See Clarence A. Haynes, Asylum and Sexual Orientation/FewAware of Provision
Aware of Guidelines, NEWSDAY, Sept. 20, 1998, at A6 (explaining that this occupation was
not well received in Mohan's home country).
148. See id. (stating that under "section 377A of the Malaysian penal code, if you are
caught in the act of homosexuality, you may be punished").
149. See id.
150. See id.
151. See id.
152. See Symposium, Shifting Groundsfor Asylum: Female Genital Surgery and Sexual
Orientation,29 COLUM. HUM. RTs. L. REv. 467, 516 (1998) (coming to the United States in
1991 as a student and opting for asylum because he "thought that coming out as a gay man
would be safer for [him] in this country").
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53
if threatened for being gay.1

Similarly, Serkan Altan left Turkey in pursuit of his5 dreams, feeling "a
After arriving in
very big pain in [his] heart... a secret... being gay.'
the United States, Altan revealed his homosexuality to his family in Turkey
and they disowned him.'
As his visa neared expiration, he contemplated
running away to San Francisco, and even committing suicide, rather than
returning to Turkey.5 6 Altan's asylum claim succeeded in October of
1994. 1
In this decade, not only are gays and lesbians successfully receiving
asylum, but transgendered people fleeing persecution are also receiving
asylum in the United States.' 8
IV. TRANSGENDERED ASYLUM APPLICANTS
The issue of transgendered applicants has arisen in a few United States
asylum cases.'59 In its broadest sense, transgender means mixing elements
of both gender and sex.' 6° Gender identity is the "deeply felt knowledge of
an individual that he or she is male or female; in transgendered persons, the6
gender identity and the anatomic sex may not be in alignment."' '
153. See id. (stating that he has a "genuine fear" that his "life would be in danger" if he led
an openly gay life in Pakistan); see also AMNESTY INTERNATIONAL USA, supra note 110, at
34 (reporting punishment of sodomy and homosexuality under penal codes that criminalize
a wide range of sexual behavior outside of marriage).
154. Symposium, supra note 152, at 512.
155. See id. at 513 (ostracizing him as a "disgusting queer"); see also AMNESTY
INTERNATIONAL USA, supra note 110, at 17 (reporting that although homosexuality is not
illegal in Turkey, gay rights activists are subjected to harassment, intimidation and illtreatment). Twenty-eight foreign and three Turkish gay activists were detained in July

1993, solely for advocating for homosexual equality. See

AMNESTY INTERNATIONAL

USA,

supra note 110, at 21.
156. See Symposium, supra note 152, at 513 (recollecting feeling like "his life had no
meaning anymore," and if he got caught running away he "could just kill" himself and
"could die happily").
157. See id. (describing the United States as a "country where you could be a free person
and you could have a dream, so I wanted to follow that").
158. See Russ, supra note 4, at 56 (noting that the United States has "granted asylum
based on a person's transgendered identity").
159. See id. (defining transgendered applicants as "individuals born with one sex but who
believe their true gender identity is the opposite").
160. See GREEN, supra note 46.
Sex is the type of genitals we have-male or female; sex is something we do
with our bodies when we engage in intimate physical relations with another
person. Gender is the expression of masculinity or femininity, which is a
sense of self, a reflection of spirit or soul, and which is perceived by others
using numerous social signals that have nothing to do with one's sex or
sexual orientation.
Id.
161. Id. at 43 (explaining that "it is the expression of gender identity that results in
discrimination because that expression is perceived as conflicting with the expectations
placed upon the individual solely because of the form of his or her body, particularly the
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Moreover, the individual's sexual orientation is not an indicator of their
gender identity.'62
63

A.

MATTER OFX, AN INTERSEXED APPLICANT FROM PAKISTAN

My situation is very unique. I was born an [sic] hermaphrodite.
Although I classified myself as a woman, I have always felt more
like a man. This situation has caused me immeasurable grief. I
did not dare to discuss my dilemma openly, because I would have
been shunned by conservative Pakistanisociety. If members of the
other classes had become aware of my dual sexuality, I would have
been harassed and persecuted without mercy. I made the pivotal
decision to have a sex-change operation. One of my greatestfears
is that I will be treatedas a member of the hijra class ifI return to
64
Pakistan.'
This applicant is a well-known female athlete from the North West
Frontier Province of Pakistan.'" In 1989, the applicant entered the United

States on a visitor visa and had a sex change operation in order to become a
male.'6 The applicant feared being classified as a member of the neuter or
"hijra" class upon returning to Pakistan.' 67 Hijras are not granted the basic
rights enjoyed by others, and are forced to live in isolated communities.
The applicant claimed that even if he could avoid being classified as a
hijra, if he returned to Pakistan, he would be under intense pressure to

marry and have children. 69 If he did not marry, he would be the "object of
scorn and hatred ....[e]verywhere [he] would be met with prejudice and

genitals").
162. See id. at 8 (indicating that we have been culturally conditioned to believe that gender
and sex are the same thing).
163. See id. at 63-64 (defining intersex as a person born with the (full or partial) sex
organs of both genders, or with under-developed or ambiguous sex organs). The term
intersex replaces the politically incorrect term, hermaphrodite. See id.
164. Declaration of X, July 16, 1991 (on file with author) [hereinafter Declaration of X].
Hijra communities contain both individuals who are born hermaphrodites, and those who
undergo an emasculation operation (surgical removal of the penis and testicles). See
NANDA, supra note 67, at xxiii.
165. See Declaration of X, supra note 164 (mentioning that his name frequently appeared
in the national newspapers under the caption of "Wonder Girl of NWFP").
166. See id.
167. See id. (describing that the hijras are degraded and scorned by society, forced to
entertain others at their own expense, and that anyone can persecute the hijras with
impunity).
168. See id. (prohibiting hijras from engaging in normal social relations with anyone but
each other and denied equal access to education, employment and religious services). See
generallyNANDA, supra note 67 (providing a thorough analysis of the hijra lifestyle and the
obstacles facing hijras in their traditional societies).
169. See Declaration of X, supra note 164 (facing the strain of having to "prove my
manhood").
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discrimination.' 7 °
In an advisory opinion on this applicant's asylum request, the United
States Department of State wrote a letter to the INS detailing their findings
on the status of hijras."' Following this, a preliminary assessment made by
the INS discussed the issues surrounding the classification of the hijras as
members of a particular social group for purposes of asylum. 72 This
preliminary assessment concluded that hijras are a social group within the
meaning of the Immigration and Naturalization Act as a "cognizable group
sharing common physical characteristics of being born with 74genital
7
defects/dual sexuality."' In 1992, he was officially granted asylum.
B.

MATTER OF XX, AN INTERSEXED APPLICANT FROM IRAQ

75

Applicant, a hermaphrodite, transformed from a "female" child
into a "male" adolescent during puberty, a condition simply
unfathomable in Islamic Iraq. Applicant's male hormones lead to
the growth of masculine facialfeatures and genitalia. Families of
other girls at applicant's all-girls school sent people to beat
applicantfor getting close with their daughters, the applicant's
friends and classmates. Applicant was frequently detained by the
police for applicant's masculine appearance, but female
designation on the government I.D. At the police station applicant
was stripped,
mocked for her genitalia, beaten, and then
76
released.1

The applicant is of Kurdish ethnicity and lived in southern Iraq. '77 This
caused the applicant to endure years of political as well as social

170. Id. (fearing difficulty of finding a respectable job because employers would view him
as embarrassing, and being treated with contempt by some family members).
171. See Letter from George B. High, Acting Director, Office of Asylum Affairs, Bureau
of Human Rights and HumanitarianAffairs, to Director, Asylum Unit, Immigration and
NaturalizationService, INTERNATIONAL GAY & LESBIAN HUMAN RIGHTS COMMISSION (July
6, 1992) (reporting that the hijras can be considered a social group within the meaning of the
INA, but concluded that it would be unlikely that the applicant would be forced to join the
hijra community if returned to Pakistan).
172. See Assessment Sheet, INTERNATIONAL GAY & LESBIAN HUMAN RIGHTS COMMISSION
(stating the questions implicated in this case: "1) Is an individual that is born a
hermaphrodite, initially identified socially as a female and later as a male, considered a
'Hijra'? 2) Can the Hijra be considered a social group within the meaning of the INA? 3) Is
there a pattern or practice of persecution on account of membership in this social group?").
173. Id. (stating that these physical characteristics cannot be changed).
174. Telephone Interview with Arsalan, Applicant's Attorney with Law Offices of Jobe &
Melrod (July 7, 1999).
175. Taken from telephone interview with Halim Moris, Applicant's Attorney with
Greater Boston Legal Services (June 29, 1999).
176. See id.
177. See id.
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persecution by authorities.
A relative active in the Kurdish movement
came to the applicant's aid by taking the applicant to a neighboring country
where the applicant obtained a temporary visa to the United States. 79 At
the hearing before the asylum officer, the applicant provided an expert
affidavit setting forth the context in which Iraqi society and Islam
persecuted the applicant and others similarly situated. 80 The affidavit
asserted that the applicant "would be singled out for individual persecution
because of his unique genital deformity.. ." because such a condition
"intolerably violates and mixes socially accepted gender categories .... ,,181
Moreover, the applicant would be a "social pariah" in the eyes of the
applicant's family, and an obvious "target of sexual violence" if returned to
Iraq.'2 Furthermore, the expert attested that the applicant would again be
subject to torture, detention and humiliation by family members, school,
security forces and society at large.'" Applicant was granted asylum in the
United States in 1998.'"
C.

MATTER OF XXX,' 5A TRANSSEXUAL APPLICANT FROM EGYPT

86

As a post-operative male-to-female transsexual woman, it is
extremely difficultfor me to go back to live in my country. I cannot
have a normal social life in Egypt because of all the persecution
that a transsexualwould go through in Egypt. Before I came to the
UnitedStates, I had a very hard time living with my family who did
not accept me, and faced prejudice and humiliation from my
society. [When I returned to Egypt in the summer of 1995, I was
detained by the airportpolice. Because my passportindicatedthat
I was a man, I was told to prove my masculinity by taking off my
clothes.] My father refused to come and explain the situation, but
my mother eventually came [and obtained my release. Now that I
have had my surgery it would be unsafefor me to live in Egypt].'87
178. See id. (explaining that applicant faces hardship as a Kurdish minority in Iraq).
179. See id. (obtaining a visa for purposes of seeking medical treatment).
180. See Affidavit of XX, Visiting Scholar at Harvard Law School Human Rights Center,
(June 23, 1998) (on file with author) (professing expertise in the area of human rights and
Islam).
181. Id.
182. Id.
183. See id. (forcing the applicant to revisit his painful experiences with no legal or
religious system to turn to for protection in Iraq, "suicidal ideation may once again reemerge").
184. See Moris, supra note 175 (relaying that applicant recently applied for a green card).
185. Affidavit of XXX, Feb. 9, 1996 (on file with author) [hereinafter Affidavit of XXX].
186. See GREEN, supra note 46, at 66 (defining a transsexual as "anyone who (1) wants to
have, (2) has had, or (3) should have a sex change operation," and also including (4)
nonsurgical transsexuals).
187. Affidavit of XXX, supra note 185.
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This applicant feared persecution upon returning to Egypt because the
government refused to issue her new identification reflecting her new name
Moreover, under Egypt's Islamic law, the applicant as a
and sex.'
transsexual faced the same threats targeted against homosexuals.'89 Egypt's
Grand Mufti, the official representative of Islam in the Egyptian
government, issued a fatwa (edict) in August of 1994 urging Muslims to
kill any homosexuals who participated in an upcoming U.N. Conference.'9
In addition to fearing persecution from the government, the applicant also
fears her life would be in danger if she were returned to her father and
family in Egypt.'9 ' She was granted asylum in 1998 because of her wellfounded fear of persecution based on status as a transsexual who received
male-to-female gender reassignment.'92
D.

MATTER OF DUVALLE, A TRANSSEXUAL APPLICANT FROM
NICARAGUA 93

Amanda Duvalle fled her home country three times and has twice
been deported from the United States back to Nicaragua. As a
little boy, Amanda-Oscar Serrano-was nicknamed "Birth
Defect. " Growing up Oscar mimicked feminine behavior, and
preferred to play with dolls and girls. As a consequence, Oscar
was subject to constant beatings and verbal assaultsfrom family,
neighbors, teachers and other children. Oscar was raped several
times, once at age nine, by a family friend. When Oscar was
drafted into the Army, the commanding officer threatened to shoot
Oscar ifhe found any proof that Oscar was gay. Oscar deserted
the army and came to the United States. When Amanda (Oscar)
188. See id. (stating "[i]f I were let in, I would be unable to change my documents, which
would make it impossible for me to work. In essence, the Egyptian government would
persecute me for my status as a transsexual.").
189. See Summary of Asylum Claim and Documentation, 1, 3 (1996) (on file with author)
(analogizing the situation of transsexuals to that of homosexuals because in Egyptian society
both symbolize "a deviation from the sexual norm").
190. See id. at 4 (citing to various international press articles reporting the fatwa issued by
the Grand Mufti condemning homosexuals and warning homosexuals against entering the
country, attending the conference or attempting to march); see also FundamentalistKillers
Obtain "Fatwa" for Murdering Gays, DEUTSCHE PRESSE-AGENTUR, Apr. 27, 1996
(reporting that four men who participated in the brutal slaying of two homosexuals in Cairo
told police that they had obtained a fatwa (religious order) prior to committing the murders).
191. See Affidavit of XXX, supra note 185 (explaining that her father and his family
"have actually said that they would rather have me killed than be a woman").
192. See Letter from Irene Martin, Acting Asylum Office Director, U.S. Dep't of Justice,
Immigration and Naturalization Service: Asylum Office, to Applicant and Bill Waddell,
Esq., (1998) (on file with author) (conveying that the applicant was granted asylum).
193. Joel P. Engardio, Torture of a Transsexual, S.F. Weekly, July 7, 1999 [hereinafter
Torture of a Transsexual].
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returned to Nicaragua after deportation, she was detained at the
airport,stripped, beaten, raped with a broomstick, had herfingers
stapledand warned at home of being unwelcome in the country."94
Amanda DuValle came to San Francisco by bus, hitchhiking and
walking, and spent many nights homeless until she was approached by
other transgendered individuals.' 95 After ten years of living illegally in San
Francisco, Amanda was discovered by the INS while in prison.'96 Due to
numerous arrests and jail terms for larceny and prostitution, Amanda was
not permitted to seek asylum. 9' However, upon her final detainment by the
INS, Amanda received legal aid and avoided deportation.'98 To stop the
deportation, Amanda's attorney invoked the U.N. Convention Against
Torture, which at the time, was an entirely untested area of immigration
law.' 9 Avoiding deportation under the U.N. Convention Against Torture
requires a higher standard of proof than seeking asylum.' At the hearing,
Amanda's attorneys set forth evidence including medical and psychological
exams, news reports and expert testimony to prove that being gay is illegal
in Nicaragua, and thereby Amanda was subject to torture under the color of
law. 20
The U.S. Immigration Judge granted Amanda "deferral of removal
pursuant to the Convention Against Torture."2" While the United States
has agreed to abide by the Convention Against Torture, "Congress has
provided no opportunity for successful applicants to gain residency." 3
Nonetheless, Amanda maintains that she "would prefer being in jail,
194. See id.
195. See id. (earning a living performing in drag queen shows).
196. See id. (explaining that after a failed marriage, Amanda drifted in and out of
homelessness, stealing to support herself).
197. See 8 U.S.C. § 1158(b)(2)(ii) (2000) (stating that an alien is ineligible for asylum if
the alien has been convicted by final judgment of a particularly serious crime constituting a
danger to the community); cf. 8 U.S.C. § 1231 (b)(3)(B) (2000) (clarifying that conviction
for an aggravated felony per se does not preclude eligibility for withholding).
198. See Torture of a Transsexual, supra note 193 (taking on Amanda's case pro bono,
attorney Doug Hodder, having never dealt with immigration law, found Amanda's case
"compelling" with a "sense of urgency to it").
199. See id. (describing that the U.N. Convention Against Torture "is designed to give
refuge to criminals, even violent ones, who would not otherwise be eligible for asylum").
Around 250 applications based on the U.N. Convention Against Torture are already
pending, and it appears that Amanda's case was the first one heard by a judge. See id.
200. See id. (explaining that beyond establishing a well-founded fear of persecution,
Amanda must now show that it is more likely than not that she will be tortured if she returns
to Nicaragua).
201. See id. (relaying that documentation in the form of official papers is seldom available
and the client's testimony in her own words is the most credible evidence).
202. Id. (commenting that it is the first ruling of its kind, but the implications are uncertain
whether Amanda will ever be released from I.N.S. detention).
203. Id. (providing citizenship eligibility to those granted asylum, but uncertainty looms
over what will happen to Amanda "who may forever remain in immigration limbo").
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CONCLUSION
As evidenced by the emerging asylum cases concerning homosexuals
and transgendered individuals, the confines of a bipolar gender system
frequently result in physical and psychological violence against those who
dare to step outside of the strict "gender boxes." 205 The abusive treatment
around the world of gays, lesbians and transgender people is reflective of
strict expectations of whom one may love and to which gender role one's
gender identity must conform. Unfortunately, when these individuals step
outside of the rigid boundaries, they face hardship, persecution, threats and
often death. Until such time that people can live freely and safely
irrespective of their sexual orientation and gender identity, without fearing
for their livelihood, United States asylum law must continue to give
recognition to their plight and provide them with a safe haven.

204. Id.
205. Nye, supra note 39, at 226 (using the phrase "gender box" to refer to the two
mutually exclusive categories of male and female).

